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rules, Telephone Electronics Corporation ("TEC"), through its

counsel, respectfully requests a limited waiver of the Commission's

rules as set forth in the Fifth Report and Order, 9 FCC Rcd 5532

(1994) and Fifth Memorandum Opinion and Order, 10 FCC Rcd 403

(1994) in PP Docket No. 93-253. 1

Specifically, TEC requests a waiver of section 24.709 (a) (1) of

the rules to the extent that rule is applied to include the gross

revenues of TEC's non-rural telephone company affiliates in

determining whether a rural telephone company meets the gross

revenue cap of $125 million in each of the last two calendar years,

established in section 24.709 (a) (1). TEC does JlQt seek a waiver of

the gross revenue cap itself, or of the $500 million total assets

cap.

In an earlier phase of this proceeding TEC sought to bid on

channel C and F 1icenses in both rural areas and urban metropol i tan

areas. In this request for a waiver, however, TEC' s rural

telephone companies now seek a limited waiver that would permit its

rural telephone companies to bid on channel C and F licenses only

1 47 C.F.R. §§ 24.701 through 24.720.
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in theae basic trading areas ("BTAs") where they provide telephone

service and which have a population of less than 300,000, as

defined in the 1990 census. 2

In addition to seeking a waiver that would allow TEC's rural

telephone companies to bid in the auction on that limited basis,

TEC requests a waiver of the rules to the extent such a waiver is

necessary to permit TEC's rural telephone companies to receive the

10' bidding credit provided other small businesses, and, in the

event any of its rural telephone compani.s are successful in the

biddinq process, to permit those companies to utilize the payment

installment procedure that is available to all other designated

entities bidding in the auction for licenses in the entrepreneurs'

blocks. 3

Laqal ArguaInt

Under Section 1.3 of the Commission's rule., the Commission

has the discretion of waiving its rules on a showing of good cause.

The co_ission may exercise this discretion where the factual

2 since two of TEC' s rural telephone companies have exchanges
located in BTAs with popUlations in excess of 300,000, TEC also
requests confirmation that under the co_ission 's rule. TEC' s rural
telephone companies are eligible to obtain partitioned channel C
and F licenses in all BTAs where they provide telephone service
including those with populations in excess of 300,000.

3 As the Commission is aware, TEC has previously souqht
unli.ited access to the upcoming auction for licenses in the
entrepreneurs' blocks. Although TEC continues to believe that it
is leqally entitled to such relief, it is now willing to narrow the
scope of its request to BTAs with popUlations les8 than 300,000,
as described herein. Thus, TEC's petition presents the Commission
with a request for relief that has not previously been before the
Ca.aission, either in the context of TEC's comments filed in the
underlying rule..kinq , its petition for reconsideration or its
pendinq appeal to the U.S. Court of Appeals.
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circuaatances make strict compliance with the rules inconsistent

with the public interest. au Northeast Cellular Tel.phon. Co. y.

r.c.c., 897 r.2d 1164 (D.C. Cir. 1990). Further, the Commission

aay take into account considerations of hardship, equity, or more

effective implementation of overall policy on an individual basis.

WAIT RadiQ y. F.C.C., 418 F.2d 1153, 1158 (D.C. Cir. 1969), cert.

denied, 409 U.S. 1027 (1972).

GQod cause exists here fQr granting the waiver requested by

TEC. TEC is a hQlding cQmpany Qf several small, privately-Qwned

entrepreneurial businesses with QperatiQns centered largely in

rural areas of this country. Its CQre business consists of six

saall rural telephQne cQmpanies. TEC's largest rural telephQne

cQmpany, Bay Springs TelephQne CQmpany, serves 9,658 access lines

in 14 rural communities in Mississippi. Its smallest rural

t.lephone company, National TelephQne Company of Alabama, serv.s

1,983 access lines in three Alabama exchanges. In its rules, the

cQ.-issiQn defines "rural telephQne cQmpany" as a lQcal exchange

carrier having 100,000 or fewer access lines, inclUding all

affiliates. 4 Even when cQmbined, all Qf TEC's rural telephQne

cQmpanies have significantly fewer than 100,000 access lines,

aeeting the Commission's test for being a "rural telephone

cQllpany".

CQngress has mandated that preferential treatment fQr rural

telephQne cQmpanies be prQvided in the auction in order tQ meet

CQngress's Qbjective Qf ensuring the development and sPeedy

4 47 C.F.R. § 24.270(e).
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deployment of new technologies and services for the benefit of the

public residing in rural areas. 47 U.S.C. § 309(j)(3). TEC's

rural telephone companies are ideally suited for serving this

pUrPOse. TEC has 1batted its request for a waiver to those BTAs in

which TEC' s rural telephone companies presently have exchanges that

are used exclusively to provide service to rural areas. TEC's

rural telephone companies specifically request a waiver of the

co_ission's rules to enable them to bid on the channel C and F

licenses in eight BTAs: BTA No. 246 Laurel, MSi BTA No. 186

Hattiesburg, MSi BTA No. 292 Meridian, NSi BTA No. 17 Anniston, ALi

BTA No. 334 Opelika-Auburn, ALi BTA No. 146 Florence, ALi BTA No.

211 Jackson, TNi and BTA No. 83 Clarksville, TN. Under this

waiver, TEC would be permitted to upgrade service to the customers

of its rural telephone companies by providing personal

co_unication services. TEC does not seek through this request for

a waiver to bid on channel C and F licenses for non-rural BTAs,

defined as those with populations in excess of 300,000 people.

In addition, TEC's rural telephone companies, standing alone

and aggregated together, have gross revenues of less than $40

million in each of the last three calendar years. This meets the

Co_ission's definition of a "small business" for pUrPOse of

qualifying for the 10' bidding credit. 47 C.P.R. § 24.720(b). In

addition, the Commission's rules define a "small telephone company"

as any local exchange carrier with annual revenue from requlated

co_unications operations of less than $40 million, and 50,000 or

fewer access lines. 47 C.F.R. §§ 61.39(a), 69.602(a)(3). TEC's

4



local telephone companies meet this definition of a "small

telephone company."

TEC's rural telephone companies only fail to qualify for

bidding in the auction for licenses in the entrepreneurs' blocks,

and for receiving the 10% bidding credit provided to small

businesses, when the Commission's affiliation rules are applied to

include the revenues of TEC's subsidiary "reseller" companies that

provide long distance services. Those non-regulated affiliates had

coabined gross revenues of more than $125 million in each of the

last two calendar years. However, TEC and all of its affiliates

have less than $500 million in total assets. with the exception of

the rural telephone companies covered by this waiver, TEC is not

aware of any other rural telephone companies, as defined by the

Co_iasion's rules, without cellular interests, that have been

prohibited from bidding on channel C and F licenses in the STAs

where they provide telephone service. Although the Commission's

affiliation rules serve a rational purpose in the context of most

affiliate businesses, it is inequitable and contrary to public

interest to apply them in the unique circumatances presented here.

First, as the Commission is aware, there are already in place

regulatory and corporate barriers that prevent a rural telephone

co~ny such as Bay Springs Telephone Company from cross-pooling

with its non-regulated affiliates. These barriers are unique to

holding companies such as TEC that own interests in independent

corporations that include highly regulated rural telephone

companies and separate non-regulated businesses. This structural

5



separation when coabined with the Commission's interaffiliate

transaction rules effectively eliminate the need to rely on the

co_ission's affiliation rules to screen out bidders from the

entrepreneurs' block auction that are too large.

Second, the nature of TEC's non-regulated affiliates add to

the uniqueness of these circumstances. The TEC affiliates which

cause TEC' s rural telephone companies to be ineligible for the

auctions of the entrepreneurs' blocks and for the 10' bidding

credit are all long distance telephone service resellers. Such

resellers are voluae-intensive business with high operating costs

and small profit margins. They collect large amounts of gross

revenues from their customers but then immediately turn around and

pay a high percentage of those revenues to local exchange carriers

in the payment of access charges. When combined with the

regulatory and corporate barriers that are unique to a holding

company such as TEC that owns interests in structurally separated,

regulated and non-regulated telephone companies, the high gross

revenue/low profit margin nature of TEC's reseller affiliates

presents a unique situation that merits a waiver of the

co..ission's affiliation rules.

In addition to being inequitable, application of the

co_ission's affiliation rules under these circumstances would be

against the public interest, as stated by Congress, in ensuring

that PCS service is made available in rural areas without undue

delay. Absent the waiver, TEC's rural telephone companies, which

are ideally suited to provide that service to its rural customers,

6



would be unable to participate in the auction. Even if permitted

to participate in the auction through a waiver that did not provide

a 10' bidding credit, TEC's small rural telephone companies would

be at a severe competitive disadvantage in bidding against other

entities that would have at least a 10' bidding credit, and in the

case of minority or female designated entities, a 15' or 25'

bidding credit. For the same reasons, TEC merits a waiver of the

ca.aission's rules to the extent a waiver is necessary to permit

TEC's rural telephone companies to pay for any winning bids in ten

annual installments, under the same procedures that apply to all

other bidders in the entrepreneurs' block auctions.

The public interest would be served by a grant of the

requested waiver for an additional reason. As the Co_ission

knows, TEC has appealed the Commission's rules to the U. s. Court of

Appeals on the ground that TEC's rural telephone companies were

i.properly excluded from the auctions for licenses in the

entrepreneurs blocks, and a stay of the auctions has been issued by

the court as a result. TEC shares in the public interest in having

the auctions proceed in a timely fashion, and the irreparable harm

that TEC would suffer if it is excluded from the auction would be

greatly reduced if its rural telephone companies were permitted to

participate in the auctions under the limited waiver requ.sted.

For that reason, TEC would have no incentive to continue with its

appeal, and its lawsuit could be dismissed, allowing the auctions

to proceed without further delay.

7
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TEC respectfully submits that the special circumstances

de.cribed above warrant a deviation from the Commission's rules,

and that such a deviation would better serve the public interest

than would strict adherence to those rules. au Northeast

Cellular, 897 F.2d at 1166. The requested waiver carefully

balances the public interest in providing PCS service to rural

areas with the public interest in providing other designated

entities with enhanced opportunities to participate in providing

PCS service. For these reasons, TEC respectfully requests

favorable action on this petition.

Respectfully submitted,

TELEPHONE ELECTRONICS
CORPORATION

By:
ames U. T up

Roger P. Furey
Arter , Hadde
1801 K street, N.W.,
suite 400K
Washington, D.C. 20006
(202) 775-7960

Its Attorneys
March 28, 1995
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I hereby certify that on the 28th day of March, 1995, a copy

of the foregoing Petition for Waiver was served by first-class

mail, postage prepaid, upon the persons listed on the attached

service list.
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Mr. Alex J. Lord
Mercury Cellular

Communications
236 East 6400 South
Murray, UT 84107

Sheila Slocum Hollis, Esq.
Metzger, Hollis, Gordon'

Mortimer
suite 1000
1275 K street, N.W.
Washington, D.C. 20005

Mr. Michael R. Rickman
7140 Gammwell Drive
Cincinnati, OH 45230

Michael R. Gardner, Esq.
Michael R. Gardner Law

Office
suite 710
1150 connecticut Avenue, N.W.
Washington, D.C. 20036



-t.......-

Judith st. Ledger-Roty, Esq.
Reed, Smith, Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036

Mr. Michael D. Kennedy
Motorola, Inc.
Suite 400
1350 I Street, N.W.
Washington, D.C. 20005

Oye Ajayi-Obe
Suite 21
1521 Heather Hollow Circle
silver Spring, MD 20904

Mr. Alden F. Abbott
National Telecommunications
and Information Administration
U.s. Department of Commerce
Roo. 4713
14th & Constitution Ave., N.W.
Washington, D.C. 20230

National Association of
Minority Telecommunications
Executive & Companies

Suite 500
One Thomas Circle, N.W.
Washington, D.C. 20005

Mr. David Cosson
National Telephone Cooperative

Association
2626 Pennsylvania Ave., N.W.
washington, D.C. 20037

Mr. Edward R. Wholl
NYNEX Telephone companies
120 Bloomingdale Road
White Plains, NY 10605

David L. Hill, Esq.
O'Connor & Hannan
suite 800
1919 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-3483

Ms. Lisa M. Zaina
OPASTCO
Suite 700
21 Dupont Circle, N.W.
Washington, D.C. 20036

Mr. Stephen curtin
PeNS-NY, Inc.
suite 1200
17 Battery Place
New York, NY 10004-1256

Mr. Richard L. Vega, Jr.
Phase One Communications,

Inc.
suite 115
3452 Lake Lynda Drive
orlando, FL 32817

Mr. John Hearne
Point Communications Company
suite 1000
100 Wilshire Boulevard
Santa Monica, CA 90401

Mr. Daryl L. Avery
Public Service Commission of

the District of Columbia
450 Fifth Street, N.W.
Washington, D.C. 20001

Ray Communications, Inc.
suite 650
1850 Centennial Park Drive
Reston, VA 22091-1517

Mr. Michael J. Shortley, III
Rochester Telephone

Corporation
180 South Clinton Avenue
Rochester, NY 14646

A. Thomas Carroccio, Esq.
Santarelli, Smith & Carroccio
1155 Connecticut Avenue, N.W.
Washington, D.C. 20036

Paul J. sinderbrand, Esq.
Sinderbrand & Alexander
suite 610
888 16th Street, N.W.
washington, D.C. 20006-4103

Jay C. Keithley, Esq.
Sprint Corporation
suite 1100
1850 M street, N.W.
WaShington, D.C. 20036

/
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Mr. Stephan C. Sloan
suite 701
170 westminster street
Providence, RI 02903

steven L. Dickerson, Esq.
Strasburqer & Price, L.L.P.
2600 One American Center
600 Conqress Avenue
Austin, TX 78701-3288

Mr. Robert s. Foosaner
Nextel Communications, Inc.
suite 1100 South
601 13th street, N.W.
Washinqton, D.C. 20005

Mr. Charles N. Andreae, III
Andreae & Associates, Inc.
suite 700
1133 Connecticut Avenue, N.W.
Washinqton, D.C. 20036

Mr. Roy L. Hayes
Systems Enqineering, Inc.
suite 104
1851 Alexander Bell Drive
Reston,VA 22091

Mr. James Love
Taxpayer Assets Project
P.O. Box 19367
Washington, D.C. 20036

Mr. Gustave Jappe
Telepoint Personal

Co..unications, Inc.
405 Broad Avenue
Palisades Park, NJ 07650

Mr. Mark J. Golden
The Personal Communications

Industry Association
1019 19th street, N.W.
Washinqton, D.C. 20036

Mr. Terrence P. McGarty
The Telmarc Group, Inc.
24 Woodbine Road
Florham Park, NJ 07932

Mr. Thomas Crema
3100 P street, N.W.
Washinqton, D.C. 20007

Mr. Thomas J. Jasien
4659A South 28th Road
Arlinqton, VA 22206

Mr. Gary B. Allan
RUS
u.s. Department of Aqriculture
Washinqton, D.C. 20250

Mr. Ronald K. Greenhalgh
National Rural Electric

Cooperative Association
1800 Massachusetts Ave., N.W.
Washinqton, D.C. 20036

Mr. Robert J. Moffitt
u.s. Small Business

Administration
409 3rd street, S.W.
Washinqton, D.C. 20416

Mr. Robert Cook
u.s. Intelco Networks,

Inc.
P.O. Box 2909
Olympia, WA 98507

Mr. Mark A. Bell
United Native American

Telecommunications, Inc.
1604 Sandy Lane
Burlington, WA 98233-3400

Mr. Mary McDermott
United states Telephone

Association
Suite 600
1401 H street, N.W.
Washington, D.C. 20005-2136

Ms. Donna M. Torres
Urban Telecommunications,

Inc.
330 Coster Street
Bronx, NY 10474

Mr. Jeffrey L. Sheldon
utilities Telecommunications

Council
Suite 1140
1140 Connecticut Avenue, N.W.
Washington, D.C. 20036



Mr. Henry L. Baumann
National Association of

Broadcasters
1771 N street, N.W.
Washington, D.C. 20036

Thous J. Keller, Esq.
Verner, Liipfert, Bernhard,

McPherson and Hand
suite 700
901 15th street, N.W.
Washington, D.C. 20005

Philip L. Verveer, Esq.
Willkie, Farr & Gallagher
suite 600
1155 21st street, N.W.
Washington, D.C. 20036-3384

Mr. Ward Leber
suite 200
18552 MacArthur Boulevard
Irvine, CA 92715

Mr. William E. zimsky
P.o. Box 3005
Durango, co 81302

Ms. Mary C. Metzger
Wireless Services Corporation
127 Richmond Hill Road
New Canaan, CT 06840

Wisconsin Wireless
Suite 2
North 615 Communication Dr.
Appleton, WI 54915

Mr. Quentin L. Breen
suite 231
3 Waters Park Drive
San Mateo, CA 94403-1144

Ms. Andrea L. Johnson
Law School
University of California at
Davis
Davis, CA 95617

Mr. Tom Gorman
Western Wireless, Inc.
915 Broadway
Vancouver, WA 98660

Valley Management, Inc.
550 West Indian School Road
Phoenix, AZ 85013-3200

Ms. Jane HP Moffat
Venus Wireless, Inc.
915 Broadway
Vancouver, WA 98660

Mr. James R. Martell
Rural Telephone Company
704 West Madison
Glenns Ferry, ID 83623

Mr. Peter J. Mitchell
Minority Business Enterprise

Legal Defense & Education
Fund, Inc.

Suite 280
220 I Street, N.W.
Washington, D.C. 20002

Stuart F. Feldstein, Esq.
Fleischman and Walsh
1400 Sixteenth Street, N.W.
Washington, D.C. 20036

Mr. Alan R. Shark
American Mobile Telephone
Association
1835 K Street, N.W.,
suite 203
Washington, D.C. 20006

Association of American
Railroads
50 F Street, N.W.
Washington, D.C. 20001

David E. Weisman, Esq.
Alan S. Tillas, Esq.
Meyer, Faller, Weisman and
Rosenberg, P.C.
4400 Jenifer street, N.W.
Suite 380
Washington, D.C. 20015

Quincy Rodgers, Esq.
General Instrument Corporation
1155 21st Street, N.W.
4th Floor
Washington, D.C. 20036
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John B. Bankson, Jr., Esq.
Hopkins &: Sutter
888 16th street, N.W.
Waahington, D.C. 20006

Ronald L. Plesser, Esq.
Piper &: Marbury
1200 19th street, N.W.
Suite 700
Washington, D.C. 20036

David J. Kaufman, Esq.
Brown, Nietert &: Kaufman, Chtd.
Suite 660
1920 N street, N.W.
Washington, D.C. 20036

Peter H. Feinberg, Esq.
Michael s. Schooler, Esq.
Werner K. Hartenberger, Esq.
Dow, Lohnes & Albertson
1255 23rd street, N.W.
Washington, D.C. 20037

Robert Weigend, Esq.
Schnader, Harrison, Segal

&: Lewis
1119 19th Street, N.W.
Washington, D.C. 20036

Mr. James D. Ellis
sac Communications Inc.
Room 1218
175 East Houston
San Antonio, TX 78205

Philip L. Halet, Esq.
steptoe & Johnson
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

Cary S. Tepper, Esq.
Meyer, Faller, Weisman &

Rosenberg, P.C.
suite 380
4400 Jenifer Street, N.W.
Washington, D.C. 20015


